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Arising out of Order-In-Original No. 539/AC/DEMAND/22-23 dated
(%) | 16.2.2023 passed by The Assistant Commissioner, CGST Division-I,
Ahmedabad North

el Shree Krishna Engineering Works
1 SR 7T / Proprietor Ezhava Sudhakarna Madhwan 8/76,

(¥) | Name and Address of the Kamdhenu Apartment, GIDC
Appellant Naroda, Ahmedabad - 382330
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

. ST TR BT GAIETOT Siaa:-

Revision application to Government of India:

(1) FeT ITE o ATARIH, 1994 & gRT aq H= SaqTg T AT 6 a1 § QA GIRT
SU-YRT F TIT Grgeh o Aqud TTAEIT e e =g, WRa 9, @ @= e, s @,
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -
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.. In case of any loss of goods where the loss occur in transit from a factory to a
Waréehouse or to another factory or from one warehouse to another during the course
,.f-'-of processing of the goods in a warehouse or in storage whether in a factory or in a

Nt Warehouse
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@ = e @ g o ST W % STeR (Rt AT ger ) Rt e wr e an

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) S IcuTe Y ST greeh S HAAT o for ST ST HieE A hY TR g SR U e S 5w
4T Q& W % qarias arges, afier g wika o) §9 9 a7 are ¥ R st (@ 2) 1998

&TRT 109 T A7 o T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) v SR o (erfier) Mawmeet, 2001 F [aw 9 & dwia R s dear g # ar
wfaat &, IR swaer F wfy seer I et & G a9 F Nawger-snaer g srfie smasr $i S-ar
gieat & w19 S s T ST =J1fRql SWF 9T @rar 3 # ged Y % o grr 35-% #
ReTRT 6 & AT & T & 1 SMR-6 FTA @l S WY gt ATyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS AT & 9T STgl God ThHT Ueh 1€ T9 IT 3T o grat T4 200/ - B GIaT i
SITT 3 S8l HUehd e dTE & SATaT gl dF 1000 /- 6 i Erar it Sirq
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. ‘

HHT o, Tra i SR e Ta AT H i =rafaener & wia srfien:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  vsil SeaTe o0 ATAEH, 1944 6t a=T 35-A/35-3 F siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHET TReEE § I AGaR F Farar HF ordfier, Tfier & e § f9r e, S
ST [ Q& AT erdtens =t (Reee) ft ufsm =i fifssr, sguermme & 20d g,
TgHTe T A, SERAT, NRERATR, AgHaETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TI e AfAFIHE 1970 F9T SUIAT @ AqyEl -1 F Sfwia RetRa 5y sgar I
AT T gesnasr FATrRafa Fofae afdsrd F srea § § &% $t T IR € 6.50 ¥ &1 =
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

() T I welfA ATl H T A arer A A SR Y e el oA S g S A
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EUT I, HrlT ST o T JaTSH< e =Ararieenor (Rede) T ai erdiey & #rwer
¥ FAHT (Demand) T €€ (Penalty) HT 10% Jd STHT AT AT gl I, ATAHTH I SHAT
10 %I TIT 8 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) % amaer % vy srdfier sfdreRcor 3 wwer STgl (e STaaT o AT g€ fAaried g ar 9iT g 1y
9 % 10% T < $7R STg! et qvs fAaried g7 a9 7S 3 10% I 9K hl ST @l gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” ‘
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ORDER IN APPEAL

M/s. Ezhava Sudhakaran Madhavan, 8/76, Kamdhenu Apartment, GIDC, Naroda,
Ahmedabad-382330 (hereinafter referred to as ‘the appellant’) have filed the present
appeal against the Order-in-Original No. 539/AC/Demand/22-23 dated 16.02.2023 (in
short 'impugned order’), passed by the Assistant Commissioner, Central GST, Division-],
Ahmedabad North, Ahmedabad (hereinafter referred to as 'the aqjudicating authority).
The appellant were rendering taxable  service but were not registered with the
department. They were holding PAN No. AMXPM6759R.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
appellant had earned substantial income by providing taxable services. They declared
Sales / Gross Receipts of Rs.13,77,483/- in their ITR, on which no service tax was paid.
Letters were, therefore, issued to the appellant to explain the reasons for non-payment
of tax and to provide certified documentary evidences for the F.Y. 2015-16. The
appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The service tax liability of Rs. 1,99,736/- was,
therefore quantified considering the income of Rs.13,77,483/- as taxable income.

2.1 A Show Cause Notice (SCN) No. IV/TPD/SCN/EZHAVA/2021 dated 23.04.2021
was issued to the appellant proposing recovery of service tax amount of Rs. 1,99,736/-
not paid on the value of income received during the F.Y. 2015-2016, along with interest
under Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of
penalty under Section 77(1) and penalty under Section 78 of the Finance Act, 1994 was
also proposed.

2.2 The said SCN was adjudicated ex-parte vide the impugned order, wherein the
service tax demand of Rs. 1,99,736/- was confirmed alongwith interest. Penalty of Rs.
10,000/~ was imposed under Section 77(1) and penalty of Rs. 1,99,736/- was also
imposed under Section 78. : '

3 Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant is a proprietor of Shree Krishna Engineering Works and is into the
business of manufacturing of articles of Iron and Steel being Tank onJob Work

basis on which the principle manufacturer is liable to pay excise duty. The
appellant is required to do the work of bending, cutting and related aspects w.r.t
articles received by appellaht for the purpose of job work. The sample copy of
the declaration made by the principal manufacturer is also attached as proof.

> In terms of Sr.no. 30(c) of Notification 25/2012-ST dated 20.06.2012, any
intermediate production process of jbb-work not amounting to manufacture or
production in relation to-(c) any goods excluding alcoholic liquors for human
consumption, onwhich appropriate duty is payable by the principal manufacturer,
then the Job worker is exempt from the payment of the service Tax. Here in the
present case appellant has provided services by way of job work on the goods
which are subject to excise duty. In the year, 2014-15, ther"a,pp%l.l‘agt has provided

services of Rs.13,06,006 (as per ITR) out of which valug,.fé'f. ser{/ 'éSqe,\\\fQOLlnting to
: _Hencé: the balance
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amount is 6,67,184/- which is under the Ten Lakhs in terms of Notification No
33/2012-ST, and thereby, in the year 2015-16, the appellant is eligible for
exemption upto Rs 10 lakhs. '

Similarly, in the financial year 2015-16, also the appellant has provided services
which are subject to excise duty. The summary of the same is as under:

2014-15 | 2015-16
Total Sales 1306006 | 1377483
Less Value of services
provided to undermentioned
parties by way of job work

C.N. Fabricators 638822 | 256900
A L Engineering 7080
SkilTech Engineers 117039

Thus, in the year 2015-16, the value of services is less than Rs 10 lakhs, as a
reason, the appellant is eligible for SSI exemption and thereby is not required to
make payment of service tax.

As per section 73(1) the Finance Act, 1994, extended period can be invoked only
if there is suppression of facts. In the present case, the matter relates to the year
2015-16 and that the last date for filing return is 25.04.2016 and that the period
of five yearsexpires on 24.04.2021. However, in the present case, the notice is
dated 23.04.2021 and received by speed post and is received after 24.04.2021,
thus, the SCN is received beyond the period of 5 years and is thus barred by
limitation. Reliance is placed on CC v. MMK Jewellers (2008) 225 ELT 3SC);
Padmini Products v. Collector of Central Excise 1989 (43) E.L.T.195, TamilNadu
Housing Board v. CCE 1994 (74) E.L.T. 9(SC) = 1994 (9) TMI 69.

In the OIO, no specific charge has been made for invoking extended period of
limitation and on this ground the SCN is time barred. Hon'ble Delhi High Court
has held in the case of Bharat Hotels Limited Versus Commissioner, Central Excise
(Adjudication) (2018) 2 TMI 23 that failure to pay tax is not a justification for
imposition of penalty.Also, the word "suppression" in the proviso to Section
11A(1) of the Excise Act has to be read in the context of other words in the
proviso, i.e. "fraud, collusion, wilful misstatement” - there must be
deliberatesuppression of information for the purpose of evading of payment of
duty.

The SCN does not specify as to for which activity, the charge has been framed.
Further, OIO issued through the SCN also does not specify the activities of the
business of the applicant for which service tax has been caused to be demanded
in the SCN as well as OIO.

Penalty is also not imposable under Section 78. When the extended period of

limitation is not invokable in the present case, therefore pﬁgw under section 78
also cannot be charged. The penalty under the said sec’g’rgr}tgj;tauﬁbe put aside.

LSS
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> So far as requirement of payment of interest is concerned as there is no levy of
the service Tax on the business activity of the applicant, no interest shall be
payable under section 75 of the Act.

4. Personal hearing in the appeal matter was held on 17.01.2024. Shri Rohan
Thakkar, Advocate appeared on behalf of the appellant for personal hearing. He
reiterated the grounds of appeal and stated that the client does job work related to
fabrication of machines. He reiterated the contents of the written submission. He
submitted declaration of the principal manufacturer and requested to allow the appeal.

5. [ have carefully gone through the facts of the case, grounds of appeal,
" submissions made in the Appeal Memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of Rs. 1,99,736/- against the appellant
along with interest and penalty, in the facts and circumstance of the case is legal and
proper or otherwise. The demand pertains to the period F.Y 2015-16.

6. It is observed that the entire demand has been raised on the basis of third-party
data. From the Balance Sheet submitted by the appellant, it is noticed that the
appellants have shown the income of Rs. 13,77,483/- as job work income in the F..
2015-16. They have claimed that they have done job-work related to fabrication of
machines and these were later cleared to principal manufacturer who subsequently
cleared the finished goods on payment of excise duty. They also produced certificate
issued by principal manufacturers viz M/s'.‘C.N'.:Fabri'cators and M/s. SKilTech Engineers
certifying that the appellant has done fnaéhfning job-work on M S Plates, Pipes, Shafts,
Pulleys, Flinger etc dﬁring said period and that tAh.e job work process is being used in
manufacture and clearance of finished goods on which appropriate excise duty has been

discharged by them.

y It is observed that Notification No.25/2012-ST dated 20.06.2012, vide entry No.
30(c) has exempted the intermediate production process as job-work carried in relation
to any goods on which appropriate excise duty is payable by the principal manufacturer.
Relevant text is reproduced below;

30. Services by way of carrying ouf,-

(c) any goods excluding alcoholic liquors for human consumption, on which appropriate
duty is payable by the principal manufacturer;

7.1 Principal manufacturer is defined in clause 2(z) of the notification as any person
who gets goods manufactured or processed on his account from another person. 1 find
the appellant during the F.Y. 2015-16 has earned job-work income of Rs.13,77,483/-.
Out of said income, they have rendered job-work valued at Rs.6,94,108/-to the principal
manufacturers, who have discharged duty on finished goods. Hence, on such income,
the appellant is eligible for exemption in terms of Notification No.25/2012-ST. However,
on the remaining income of Rs.6,83,375/- they have not produced any documents hence

the same shall be taxable.

7.2 But the appellant had claimed benefit of SSI exemption to substantiate non-
payment of tax. Notification No0.33/2012-ST dated 20.06.2012, exempts the taxable
services of aggregate value not exceeding ten lakh rupees in any financial year from the
whole of the service tax leviable thereon. under Section GGB,qf\"f[f\‘%;s)al? Finance {%ct.
\){;a_l-u‘e"?.éf\.\-‘,{ta)}qijle services
il ,\C '5'*:"
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Further, this exemption shall apply where the aggrega;c'?é_
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rendered by a provider of taxable service from one or more premises, does not exceed
ten lakh rupees in the preceding financial year.

7.3 It is observed that during the F.Y. 2014-15, the appellant had earned job-work
income of Rs.13,06,006/-, out of said incbme, they have rendered job-work valued at
Rs.9,75,589/- to the principal manufacturers (M/s. C.N. Fabricators) on which the
appellant is eligible for exemption in terms of Notification N0.25/2012-ST. Thus, the
remaining taxable income comes to Rs.3,30,417/-, which I find is below the threshold
limit prescribed in Notification No. N0.33/2012-ST dated 20.06.2012. Hence, I find that
the appellant shall be eligible for SSI exemption in the F.Y. 2015-16 as the taxable value
in the previous year is below the threshold limit.

8. In light of above discussion and findings, I set-aside the impugned order
confirming the service tax demand of Rs. 1,99,736/- alongwith interest and penalties.

9.  rficrenarl gIxT a1 T TS arefier T FIverer U aish o 3 SITaT &1
The appeal filed by the appellant stands disposed off in above terms.

/%f;f [
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Date: 9 3.1.2024
Attested
(ET A7)

Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Ezhava Sudhakaran Madhavan, * Appellant
8/76, Kamdhenu Apartment,

GIDC, Naroda,
Ahmedabad-382330

The Assistant Commissioner - Respondent

CGST, Division-I,
Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.

3. The Superintendent (System), CGST, Ahmedabad (Appgéals).foruploading the OIA
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